2016 New Year’s Resolution:
Sign a Manager’s Agreement!!

ello everybody. Most
everyone hopes that
2016 will bring about

world peace, a strong economy,
a good presidential election and
other important things like that.

As the legal writer for the
Apartment Owners Associa-
tion, my wish and 2016 New
Year’s Resolution for AOA
members is more modest, but
nonetheless extremely impor-
tant for owners and manage-
ment companies of apartment
buildings throughout Califor-
nia.

In fact, it is the same Reso-
lution I have proposed to mem-
bers for the past 15 years or so:
Prepare and sign a written em-
ployment agreement with each

by Dale Alberstone, Esq.

of your resident managers.
Failure to comply with

Failure to comply with
statewide wage and hour
faws can be financially
devastating as it has
become commonplace for
lawyers representing
resident managers to sue
for, or at least threaten,
damages ranging
from $150,000.00 to
$250,000.00 for unpaid
wages, penalties and
other related amounts.

statewide wage and hour laws
can be financially devastating

as it has become common-
place for lawyers representing
resident managers to sue for,
or at least threaten, damages
ranging from $150,000.00 to
$250,000.00 for unpaid wag-
es, penalties and other related
amounts even though the man-
ager was only employed for as
little as 1 to 4 years.

In light of claims such as
those, not to mention employ-
ment grievances managers
often file with the California
State Labor Commissioner, it
is important that AOA mem-
bers understand the applica-
ble labor regulations and sign
written agreements consistent
with the law so as to avoid li-
ability.
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Overview of the Law

On January 1, 2016, the
California minimum wage in-
creased statewide from $9.00
to $10.00 per hour. Certain
cities in California, such as
San Francisco and San Jose,
already have an even higher
minimum wages.

The minimum wage for
resident managers who reside
in apartment buildings in the
City of Los Angeles increases
from $10.00 per hour to $10.50
per hour on July 1, 2016 if the
employer employs 26 or more
employees. If the employer
employs less than 26, then
the $10.50 minimum wage in-
crease for Los Angeles is de-
ferred until July 1, 2017. (If

a city has a wage requirement
higher than California’s mini-
mum wage, employers must
comply with the city’s more
stringent ordinance.)

Also, throughout 2016,
the maximum allowable rent-
al offset from wages owed in
exchange for reduced or free
rent is $564.81 per month for
a single manager, and $835.49
per month where a couple is
employed.

Further, the maximum rent
in 2016 which can be charged
to a manager whose residence
in the apartment complex is
required as a condition of
employment is $564.81 per
month for a single manager
and $835.49 per month for a
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couple.

Also bear in mind: A resi-
dent manager is an employ-
ee, not an independent con-
tractor, of the owner or man-
agement company who hired
him.

The IWC

The California Industrial
Welfare Commission (IWC),
as well as the State Legisla-
ture, promulgate wage and
hour laws for resident manag-
ers. The IWC authorizes sub-
stantial sanctions against an
owner who does not pay the
manager the proper minimum
wage. Of those, one of the

most oppressive penalties is
(continued on page 20)
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that if the owner or management company
does not obtain the manager’s signature on a
properly drafted agreement, the reduced or
free rent the owner or management company
gave the manager may not be credited (i.e.,
offset) against the wages the manager other-
wise earned during the Statute of Limitations
periods of the preceding three or four years.
Thus, the employer will then have to write a
check to the manager for what may amount to
tens of thousands of dollars for back wages, plus
penalties. No insurance will cover that obliga-
tion.

The General Rules

Here are the two general rules for 2016:

Rule No. 1: Payment of Minimum Wage:
Virtually all resident managers are governed by
so-called minimum wage and hour laws which
require that they be paid at least $10.00 per hour
for each hour worked. Managers who work
more than 40 hours per week, 8 hours per day,
or more than 6 consecutive days, are entitled to
receive “time and one-half” at $15.00 for each
excess hour. Double time payment may also be
required in some circumstances.

Rule No. 2: Maximum Rent that May
Be Charged: If one or more managers are re-
quired to live at the property as a condition of
employment, their rent may not exceed $564.81
or 835.49 per month, depending whether one or
two managers are hired.

Much of the remainder of this article will ex-
plain the exceptions and qualifications to the two
General Rules. However, bear in mind that the
exceptions and qualifications will not apply
unless a properly drafted employment agree-
ment is signed by both the manager and the
owner or the owner’s management company.

Exception to Having
to Pay Minimum Wage:
There is an exception to the general rule that a
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manager must actually be paid
wages for the hours he or she
works. The exception involves
a reduction in the compensa-
tion owed in exchange for the
owner or other employer pro-
viding free or reduced rent for
the manager’s living quarters.
An owner may reduce the
monthly wages owed by the
lesser of (1) two thirds the or-
dinary rental value of the unit,
or (2) $564.81 per month if
one manager is employed, or
$835.49 per month if a couple
is employed, such as a husband
and wife management team.
Stated in a slightly differ-
ent manner, an owner may not
offset more than $564.81 per
month or 835.49 per month,

respectively, from the man-
ager’s minimum wages even
though the rental reduction of
the apartment unit might be
substantially more.

For example, if the rental
value for the unit is $1,800
per month (but the manager is
not charged any rent), and the
manager works 60 hours each
month, he is entitled to receive
$35.19 a month from the em-
ployer. This is computed as
follows: 60 hours at $10.00
per hour = $600, which is the
minimum wage due. A rent re-
duction of $564.81 is proper as
the lesser of $564.81 and two-
thirds the ordinary rental value
of the unit (which would be
$1,200). Deducting $564.81

from $600 leaves a balance
due of $35.19 per month.

The law is similar where a
couple is employed to manage
the building. In that case, the
maximum wage offset is the
lesser of $835.49 per month
and two-thirds the rental value
of the unit. Thus, if the ordi-
nary rental value of the unit is
$1,800 per month (but no rent
is paid) and the husband and
wife managers collectively
work 60 hours a month, the em-
ployer need not pay the couple
any wages. This is determined
as follows: 60 hours at $10.00
per hour = $600, which is the
minimum wage due. A wage
reduction therefrom of up to

(continued on page 22)
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$835.49 is proper as the lesser
of $835.49 and two-thirds the
value of the unit.

Bear in mind that the
above Minimum Wage Offset
Exception does not apply un-
less a legally sound agreement
is voluntarily signed by the
manager.

Compensation for
“QOn-call” Hours,
Waiting Time and
Stand-by Time

After being terminated, dis-
gruntled managers sometimes
seek compensation from their
former employer under a con-
tention that since they were
available 24 hours a day on an
“On-Call” basis, they should

receive compensation for all
of that time, even though they
were not actually performing
services throughout the period.
Recently, the California
Court of Appeal disposed of
that argument in Isner v. Falk-
erberg by holding that the
owner or management com-
pany need only pay the man-
ager for the “time spent carry-
ing out assigned duties.” Thus,
hours spent sleeping, cooking,
eating, talking with friends on
the telephone, watching televi-
sion, playing computer games
and engaging in other personal
activities are not compensable
even though the manager may
be “waiting” for a repairman to
arrive or sitting around all day
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during an “open house” to ex-
hibit a vacant unit to prospec-
tive tenants.

Accordingly, an owner or
management company does
not need to pay a resident man-
ager who is required to live on
site for “on call,” “stand by” or
“waiting” time if the Manager is
not actively working. However,
the time the manager spends,
for example, overseeing the re-
pairman or actually showing a
vacancy to potential applicants
is compensable because the
manager is actually working,
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consists of 16 rental units or
more, the owner is required to
have a “responsible person”
residing on the premises who
has “charge of the apartment
house.” Usually that person
is a manager, but he or she
could also be a caretaker or
janitor. Regardless of the title
given, he or she benefits from
the same wage, hour and rent
laws applicable to a manager.
(For purposes of this article, |
refer to all such “responsible
persons” as “managers.”)

The maximum rent that an
owner may charge a required
resident manager for his apart-
ment in a 16 or more unit
building is limited by law. No
matter how much of the mini-

mum wage the owner pays the
manager of such a building
(even if the owner pays the full
minimum wage or even more),
the owner may not charge the
manager(s) more than $564.81
or $835.49 per month, respec-
tively, for the manager’s unit.
(It is my opinion that there is
a legal, but highly technical
way to avoid those monetary
limitations on a 16 or more
unit building. While I am not
comfortable publishing them,
I am willing to discuss them
privately with AOA members,
management companies and
attorneys.)

The reason for the rental
restrictions is that the IWC
has decided that if a man-

ager is required to live at the
premises, he or she has given
up some personal freedom.
In exchange for this confine-
ment, the landlord is limited
as to the amount of rent that
he can charge the manager for
the unit.

Typically, an owner will
offer the manager a reduc-
tion in his or her monthly rent
in exchange for managerial
services. While a rent reduc-
tion is proper, the maximum
rent which may be charged
for the manager’s unit still re-
mains as the lesser of 564.81
or $835.49 a month, and two-
thirds the ordinary rental value
of the unit, if the manager(s)

(continued on page 25)
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